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Def endant s.

REVI EW of a decision of the Court of Appeals. Affirned.

1 SH RLEY S. ABRAHAMSON, CHI EF JUSTI CE. This is a
review of a published decision of the court of appeals, Johnson

v. Blackburn, 220 Ws. 2d 260, 582 N.W2d 488 (Ct. App. 1998).

The Circuit Court for Fond du Lac County, Peter L. Ginmm Judge,
di sm ssed the conplaints. The court of appeals reinstated the
conplaints and remanded the causes for further proceedings. The
case arises out of a fire that killed four-year-old Joel Janes
Johnson, Jr., and seriously injured his one-year-old sister,
Bryana Har ki ns.

12 There are two issues that energe in this case: (1)
Were the two injured children trespassers? (2) Did the |ocation
of the snoke detector violate the statutory requirenent? The
circuit court granted summary judgnent to Janes R and El aine M
Bl ackburn (the landlords) and their insurer, Germantown Mitual
| nsurance Conpany, on the clains of Joel Janes Johnson, Bryana
Harkins and the Estate of Joel Janes Johnson, Jr.! (the
plaintiffs), holding that Joel Jr. and Bryana were trespassers to
whom the | andlords owed no duty of ordinary care. The court of
appeal s concluded that as a matter of law, Joel Jr. and Bryana
were not trespassers and remanded the cause for further

proceedi ngs on the negligence cl ains.

! Joel Janes Johnson also filed a separate action as speci al
adm nistrator of the Estate of Joel James Johnson, Jr. against
the sane defendants seeking conpensation for his son's pain and
suffering. The two suits were consoli dated.

2
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13 The circuit court held that the plaintiffs' negligence
per se claimagainst the | andl ords was established as a matter of
| aw because the landlords violated Ws. Stat. § 101.645 (1993-
94)2 py failing to provide a snoke detector in the basenent. The
circuit court dismssed the plaintiffs' negligence per se claim
however, because it concluded that Joel Jr. and Bryana were
trespassers and the landlords' statutory violation did not rise
to the level of willful, wanton or reckl ess conduct.

14 The court of appeals held that a genuine issue of
mat erial fact exists concerning whether the |andlords' placenent
of the snoke detector located on the ceiling over the open
stairway |eading from the basenent to the back hallway conplied
wth Ws. Stat. 8§ 101.645. The court of appeals reinstated the
conplaints and remanded the causes to the circuit court for
further proceedings. W affirm the decision of the court of
appeal s, but on different grounds.

I

15 For purposes of the notions for summary judgnent and
this review we set forth the followng facts that are not in
dispute.® On Decenber 10, 1994, Diane and Stoney Millins (the
tenants) signed a witten lease to rent the |ower apartnent of a

two-unit rental property in Waupun, Wsconsin, that was owned by

2 Al subsequent references to the Wsconsin Statutes wll
be to the 1993-94 versi on unl ess ot herwi se not ed.

® A nore detailed statement of the facts and of the
procedural posture of the case at the circuit court and court of
appeals is set forth in the decision of the court of appeals.
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the | andl ords. The |ease was for a six-nonth term beginning
January 1, 1995.

16 The | ease represents that four people would reside in
the lower apartnment: the tenants and two of their children,
Richard Smth (21 years of age) and Peggy Smth (17 years of
age). The lease further provides that the landlords and tenants
shall comply with |ocal ordinances; that guests nmay not stay
| onger than two weeks wthout the witten consent of the
| andl ord; that the landlords may neke reasonable rules relating
to the use of the prem ses; and that the | andl ords shall give the
tenants witten notice of a breach of the |ease requiring the
tenants to either remedy the breach or vacate the prem ses. The
| ease, however, was silent concerning the use of the basenent.

The pertinent | ease provisions are as foll ows:

CONTROLLI NG LAW  Landl ord and Tenant understand their
rights and obligations under the Lease are subject to
statutes, rules and ordinances including Chapter 704,
W sconsin Statutes, Wsconsin Admnistrative Code
Chapter AG 134, and applicable | ocal ordinances.

Both parties shall obey all governnental orders, rules
and regulations related to the Prem ses, including
| ocal housi ng codes.

POSSESSI ON; ABANDONMENT. Landl ord shall give Tenant
possession of the Prem ses as provided herein. :

USE, GUESTS. . . . Tenant may have guests residing
tenporarily in the Premses. . . . No guest may renmain
for nore than two weeks wthout witten consent of
Landl ord which will not be unreasonably w thheld.

RULES. Landl ord may nake reasonable rules governing
the use and occupancy of the Prem ses and the buil ding
in which they are |ocated. Tenant acknow edges recei pt
of these rules prior to signing this Lease. Any
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failure by Tenant to conply substantially with the
rules is a breach of the Lease.

BREACH, TERM NATI ON. If this lease is for a term of
one year or |less, should Tenant neglect or fail to
perform and observe any of the terms of this Lease,
Landlord shall give Tenant witten notice of such
breach requiring Tenant to remedy the breach or vacate
the Prem ses on or before a date at |east five days
after the giving of such notice, and if Tenant fails to
conply with such notice, Landlord may declare this
tenancy termnated and institute action to conpel
Tenant fromthe | eased prem ses

17 On April 8, 1995, Marylyn Smth, the daughter of Diane
Mul l'ins (one of the tenants), noved into the apartnent with her
three children while she |ooked for an apartnment to rent. The
| andl ords did not know of or consent to the presence of Mrylyn
Smth and her children in the apartnent. Smth's children were
six-year-old Charissa Wsenberg, four-year-old Joel Janes
Johnson, Jr., and one-year-old Bryana Harkins.

18 The |ower apartnment had two bedroons and one bath.
From t he beginning of the |ease the tenants used one bedroom and
Peggy Smth the other; Richard Smth used the basenent as his
sl eeping quarters. The occupant of the upper apartnent never
used the basenent and had surrendered his key to the basenent to
t he | andl ords.

19 A stairway led from the basenent to a back hallway,
which in turn led to the back door of the kitchen of the |ower
apartnment. A snoke detector was |ocated on the ceiling over the
open stairway |eading fromthe basenent to the back hal |l way.

10 On April 26, 1995, at approximately 8:30 p.m, 18 days
after Marylyn Smth noved into the apartnent, a fire broke out in

t he basenent where Joel Jr. and Bryana were present. They had
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been put down to sleep but it is unclear whether they were
sleeping at the tinme of the fire. Joel Jr. did not ordinarily
sleep in the basenent but Bryana usually did sleep there.

11 Upstairs, Diane Miullins heard Bryana crying and wal ked
t hrough the open kitchen door and into the stairway l|leading to
t he basenent. Wen she was hal fway down the stairs she could go
no farther because snoke had filled the basenment. Diane Millins
then yelled for sonmeone to call the fire departnment, ran outside,
broke a basenment wi ndow with her fists and dove in through the
wi ndow. Utimtely, she was able to rescue Bryana but could not
find Joel Jr., who had |left the place where he was supposed to be
sl eepi ng. Bryana suffered severe burns and Joel Jr. died of
snmoke i nhal ation. Diane Miullins stated in her affidavit that
during the course of the fire the snpoke detector alarm never
sounded.

12 Joel Janes Johnson filed an action against the
| andl ords, the tenants and Marylyn Smith for the wongful death
of his son, Joel Jr., and filed a separate action as special
admnistrator for the Estate of Joel Janes Johnson against the
sane defendants seeking conpensation for Joel Jr.'s pain and
suf fering. The conplaints alleged that the landlords were
negligent in failing to install a snoke detector in the basenent
and that the tenants and Marylyn Smith were negligent in allow ng
the two children to sleep in the basenent. Bryana Harkins
intervened and filed a conplaint against the |andlords for her
personal injury. The circuit court ultimately dism ssed all the

conplaints; the court of appeals, however, reinstated them
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13 The landlords petitioned for review of the court of
appeal s decision that Joel Jr. and Bryana were not trespassers.
The plaintiffs cross-petitioned for review of the court of
appeal s decision that a genuine issue of material fact exists
regarding whether the l|ocation of the snoke detector violated
Ws. Stat. § 101. 645.

[
14 This court reviews a sunmary judgnent using the sane

met hodol ogy as the circuit court. State ex. rel. Auchinleck v.

Town of LaG ange, 200 Ws. 2d 585, 591-92, 547 N.W2d 587 (1996).

The net hodol ogy of summary judgnent is set forth in Ws. Stat.
§ 802.08(2), which provides that summary judgnment shall be
gr ant ed "if t he pl eadi ngs, deposi tions, answer s to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent
as a matter of law"

11
15 The first issue presented is whether the children, Joel
Jr. and Bryana, were trespassers in the basenent at the tine of
the fire. The children's l|egal status as trespassers or non-
trespassers is inportant because the legal status determ nes the
scope of the landlords' duty. As a general matter, a landlord

owes a tenant, as well as guests of a tenant, the duty to
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exercise ordinary care.?’ A landlord's duty to trespassers,
however, is to refrain fromwllful and intentional injury.”

16 The court has defined a trespasser as "a person who
enters or remains upon land in the possession of another w thout
a privilege to do so created by the possessor's consent or
ot herwi se."®

17 The tenants, whose |ease clearly covers occupancy of
the | ower apartnent, consented to the children using the basenent
at the time of injury. At the time of the injury D ane and
Stoney Millins were tenants in |lawful possession of the
apartnent; they had access to the basenent and the occupant of
the upper apartnment had relinquished his key to the basenent;
they could allow guests upon the premses and in the basenent;
they expressly consented to allow Marylyn Smth and her three
children to stay with them on a tenporary basis. Smth and her
children stayed | onger than the two-week period set forth in the
| ease; Richard Smth, one of the four occupants nanmed in the
| ease, used the basenent as sleeping quarters from the begi nning

of the tenants' occupancy of the prem ses; the |andlords did not

* Rockweit v. Senecal, 197 Ws. 2d 409, 422-23, 541 N.w2d
742 (1995); Pagel sdorf v. Safeco Ins. Co. of Anerica, 91 Ws. 2d
734, 745, 284 N.W2d 55 (1979).

> Szafranski v. Radetzky, 31 Ws. 2d 119, 125-26, 141 N.W2d
902 (1966).

® Antoniewicz v. Reszczynski, 70 Ws. 2d 836, 843, 236
N.W2d 1 (1975) (adopting the Restatenent (Second) of Torts 2d
8 329 (1965) definition of trespasser). See al so Reddi ngton v.
Beefeaters Tables, Inc., 72 Ws. 2d 119, 124, 240 N W2d 363,
nodi fied, 243 N.W2d 401 (1976).
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know t he basenent was used for sleeping quarters; Smth and sone
of her <children slept in the basenent; Joel Jr. did not
ordinarily sleep in the basenent.

118 Hypothetically, the parties agree that if the children
were in the | ower apartnent and their presence there violated the
terms of the lease or violated an ordi nance because there were
too many occupants or because the occupants stayed too |ong, the
children would not becone trespassers. In other words, the
parties agree that a violation of the |ease or an ordinance
stemming from the children's presence in the |ower apartnent
woul d not automatically cause the children to becone trespassers.

They agree that the |andlords would have to take steps required
by the lease for curing a breach of the lease.” The parties’
agreenent, however, does not extend to the use of the basenent
because the parties disagree about what authority the tenants had
over the basenent under the ternms of the |ease.

119 The circuit court concluded that the tenants had no
authority wunder the l|lease to allow the children to use the
basenent for sleeping quarters and that therefore the children

were trespassers.?®

"Simlarly, the court of appeals held that the status of
the tenants as |awful possessors was not extinguished by their
breaches of the | ease because the required periods of notice and
opportunity to renmedy prior to termnation of a tenancy had not
yet occurred as was required by the lease and Ws. Stat.
8§ 704.17(2)(b). The | andlords no |onger argue that the tenants
automatically lost | awful possession.

8 The circuit court held that the basenment was for the use
of the occupants of both apartnents and that the tenants had no
authority under the lease to permt the children to sleep in the
basenent and therefore the children were trespassers, stating:
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20 The circuit court accepted the argunent of the
| andl ords that the tenants could not, under the |I|ease, take
possession of the basenent. The landlords' claimis prem sed on
the assertion that the basenent was not in the exclusive control
of the tenants. The |andlords assert that the basenent was a
common area available to the occupants of both apartnents for
certain |limted purposes and that the |andlords retained sone
control over the basenent. The |l andlords contend that the
tenants were allowed, along with the occupant of the upper
apartnment, to use the basenent for storage, for washing and
drying clothes, and for other simlar short-term uses. The
| andl ords claim however, that sleeping was not one of the
permtted uses of the basenent.

21 The Il andlords al so contend that they were free to enter
the basenent for any purpose whatsoever, including to nmake non-
energency repairs and perform mai ntenance, or to allow entry to
furnace or water heater service personnel or utility nmeter

r eaders.

Here the basenent, in ny view, was common property for
both tenants to wuse for the basenent utilities,
including the washer and dryer. The lease itself
incorporated the requirenent that the tenants conply
with | ocal ordinances and regul ati ons which prohibited
the use of the basenent for sleeping purposes. Her e
the | andlord had no know edge that the basenent was so
being used by the tenant's son, as well as the guests
of the tenant. . . . I'msatisfied that as a natter of
law, the tenants had no |awful authority to grant that
consent to make the landlord now liable to the
plaintiffs as frequenters. . . . So | do conclude as a
matter of law that the plaintiffs at the tinme of the
fire must be viewed as trespassers in their action
agai nst the landlord as owner.

10
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22 The | andl ords argue, however, that their obligation to
exerci se reasonable care in the maintenance of common areas does
not extend to a common area that is being used for an unintended
purpose at the tine of the injury.? They urge that sleeping was
an uni ntended purpose and that only they as landlords had the
authority to permt people to sleep in the basenent. They
conclude that if guests of the tenants slept in the basenent
w thout the landlords' consent, either express or inplied, they
were trespassers as a matter of |aw *°

23 In contrast, the court of appeals concluded that as a
matter of law, the tenants had authority under the lease to
consent to the presence of Smth and her children on the
prem ses, which included the basenent, and that therefore the
children were not trespassers at the tinme of injury. Johnson,
220 Ws. 2d at 275.

24 The plaintiffs claimthat the children were present in

the basenent with the express consent of the tenants, who were in

fact the lawful, exclusive possessors of the basenent. They

° See, e.g., Anburgy v. Golden, 557 P.2d 9, 10 (Wash. App
1976); Seaman v. Henriques, 95 A 2d 701, 703 (Conn. 1953).

' The landlords rely on Cole v. MKey, 66 Ws. 500, 505, 29
N.W 279 (1886), which they interpret as holding that when a
subl essee uses the prem ses contrary to the express provisions of
a lease, the injured party is a trespasser. W are not persuaded
that Cole assists us in the case at hand. First, the common | aw
and statutes gover ni ng | andl or d- t enant rights and
responsi bilities have changed significantly since 1886. Second,
Col e involved a formal sub-leasing arrangenent that violated the
| ease; this case does not. Third, Cole did not expressly refer
to the injured party as a trespasser and therefore it 1is
difficult to conclude that Cole was decided on the basis of the
injured party's status as a trespasser.

11
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argue that the | ease was silent about the use of the basenent and
that the tenants' right to use the basenment was not limted to
the particular purposes asserted by the Iandlords. The
plaintiffs also argue that even if the basement were a "common
area," shared by the occupants of both apartnents and the
| andlord, the children's presence in and use of the basenent at
the tinme of injury does not transform them from guests into
trespassers. The plaintiffs contend that if the use of the
basenment by the tenants and their guests violated an ordi nance or
bui | di ng code, such unintended use would constitute a breach of
the | ease but would not nmake them trespassers.

125 In sum the parties dispute the factual issues of
whet her the tenants had exclusive use of the basenent, whether
t he occupants of both apartnents had joint use of the basenment or
whet her the basenent was a commobn area for use by occupants of
both apartnents to which the landlord retained sone control. The
parties al so di spute whether the tenants' use of the basenment was
l[imted to certain purposes, what the children were doing in the
basenment at the tinme of injury and whether the children's use of
the basenent at the time of injury was within the limted
pur poses the | andl ords assert.

126 We conclude that whether the tenants had exclusive
possession of the basenment or joint possession of the basenent
with the occupant of the upper apartnent, whether the basenent
was a comon area, whether the landlord [imted the use of the
basenent to certain purposes and whether the basenent was used

for an unintended purpose at the time of the injury are all

12
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factual issues in dispute. Thus the factual bases that wll
determne the legal status of the children at the tine of the
injury and the duty owed by the landlords are in dispute.

Because genuine issues of naterial fact exist that are
determnative of the legal issue of the duty owed by the
| andl ords to the children, summary judgnment was not appropriate.

See Kretchman v. Reid, 46 Ws. 2d 677, 680, 176 N.wW2d 301

(1970).

27 The landlords' final request is that this court relieve
them of any potential Iliability on public policy grounds.
However, this case is before us on review of summry judgnent,
and no liability has been established. As we have previously
done, we decline to reach the public policy question because it
is generally better procedure to submt the negligence and cause-
in-fact issues to the jury before addressing any public policy

concern. See Bowen v. Lunbernmens Mut. Cas. Co., 183 Ws. 2d 627,

654-55, 517 N.W2d 432 (1994); Mrgan v. Pennsylvania Ceneral

Ins. Co., 87 Ws. 2d 723, 738, 275 N.W2d 660 (1979).

128 For the reasons set forth, we conclude that the circuit
court and court of appeals erred in determning the status of the
children as trespassers or non-trespassers on summary judgnent
when genuine issues of material fact exist. W affirm the
decision of the court of appeals, which reversed the circuit
court's dismssal of the conplaints and remanded the causes for

further proceedings.

13
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29 The second issue in this case is whether the placenent
of the snoke detector on the ceiling over the open stairway
| eading fromthe basenent to the back hallway violated Ws. Stat.
§ 101.645 as a matter of law

130 The circuit court held that, as a matter of law, the
| andl ords violated Ws. Stat. 8§ 101.645, as well as the City of
VWaupun Building Code 8§ 13.45(7). The court of appeals concl uded
that a genuine issue of material fact exists wth regard to
whet her the landlords violated Ws. Stat. § 101.645. Johnson,
220 Ws. 2d at 282-83. The court of appeals stated that the
deposition testinony of the former city of Waupun fire chief that
was presented by the landlords in opposition to sunmary judgnent,
although it supports the Ilandlords' assertion of conpliance,
woul d not necessarily be accepted by the finder of fact.

131 Wsconsin Stat. 8 101.645 sets forth three provisions
relating to snoke detectors that cone into play in this case
First, the owner of a dwelling shall install a functional snoke
detector in the basenent of the dwelling and on each floor |evel
except the attic or storage area of each dwelling. Ws. Stat.

8§ 101.645 (3). Second, each snoke detector shall be installed

' This is the only issue raised in the petition for cross
revi ew. Under Ws. Stat. 8 (Rule) 809.62(6), the petitioner
cannot raise or argue issues not set forth in the petition unless
ordered otherwise by the suprene court. The |andlords' Dbrief
raises the issue of whether Ws. Stat. 8§ 101.645 is a safety
statute, violation of which constitutes negligence per se.
Accordingly, we wll not review this issue. See State v.
Scheidell, majority op. at 2 n.1 (of even date), authored by the
aut hor of the concurrence.

14
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under the ternms of Ws. Stat. § 101.145(2) and (3)(a),* which
provi de that the owner shall install a snoke detector approved by
underwiters |aboratory according to the directions and
specifications of the manufacturer of the snoke detector.® Ws.
Stat. 8§ 101.645(2). Third, a nunicipal authority may Iinspect
common areas of dwellings to ensure conpliance with this section.
Ws. Stat. § 101.645 (4).
132 The full text of Ws. Stat. 8 101.645 is as foll ows:

101. 645 Snoke detectors. (1) DEFI N TION. The
definition of "snoke detector” under s. 101.145(1)(c)
al so applies to this section.

(2) APPROVAL AND | NSTALLATI ON. A snoke detector
required under this section shall be approved and
installed as required under s. 101.145(2) and (3)(a).

(3) REQUI REMENT. The owner of a dwelling shall instal
a functional snoke detector in the basenent of the
dwel ling and on each floor |evel except the attic or

2 Wsconsin Stat. § 101.145 provides in relevant part the
fol | ow ng:

(2) APPROVAL. A snoke detector required under this
section shall be approved by underwiters | aboratory.

(3)(a) | NSTALLATI ON AND MAI NTENANCE. (a) The owner of a
residential building shall install any snoke detector
requi red under this section according to the directions
and specifications of the nmanufacturer of the snoke
det ect or.

13 The City of Waupun Building Code § 13.45(7) incorporates
t he substance of the requirenent of Ws. Stat. 8§ 101.645(3):

SMOXE DETECTORS. Effective Cctober 1, 1985, al
dwelling wunits subject to the provisions of this
subchapter shall be provided with a working, approved,
listed and | abel ed snoke detector in the basenent and
on each floor of the dwelling unit, except in the attic
or storage area of such dwelling units.

15
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storage area of each dwelling. The occupant of such a
dwel l'ing unit shall maintain any snoke detector in that
unit, except that if any occupant who is not the owner,
or any state, county, city, village or town officer,
agent or enploye charged under statute or nunicipal
ordi nance with powers or duties involving inspection of
real or personal property, gives witten notice to the
owner that the snoke detector is not functional the
owner shall provide, within 5 days after receipt of
that notice, any maintenance necessary to nmake that
snoke detector functional.

(4) | NSPECTI ON. The departnment or a nunicipal
authority may inspect new dwellings, may inspect the
common areas of dwellings and, at the request of the
owner or renter, may inspect the interior of a dwelling

unit in a dwelling to ensure conpliance wth this

section.

133 It appears that under sonme circunstances sinmultaneous
conpliance wth all three of these provisions¥that IS,
subsection (2), subsection (3) and subsection (4) of Ws. Stat.
8§ 101. 645%m ght not be possible. For exanple, the statutory
requi renent that a snoke detector be located in the basenent and
on each floor |evel mght potentially contravene the directions
and specifications of the manufacturer,! or the determnation of
a munici pal authority of what | ocation m ght constitute
conpliance. In other words, conpliance with the requirenents of
8§ 101.645 is a determnation to be nmade by the circuit court
under the facts and circunstances of the case.

134 Application of these statutory provisions mght vary

from case to case. The proper location for installation of a

Y The plaintiffs argued in the circuit court that the
installation directions for this brand of snoke detector
specified that if the detector were to be in the basenent it
should be installed on the basenent ceiling near the stairway
| eading up to the first floor.

16
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snoke detector, for instance, m ght depend on the type and brand
of snoke det ect or, t he manuf acturer's di rections and
specifications for installation, as well as the nunicipal
authority's determ nation of what constitutes conpliance with the
statute.

135 The landlords argue that the snoke detector |ocated
over the open stairway |eading from the basement to the back
hal lway conplied with the statute. They assert, as did the
former fire chief, that the ceiling of the stairway is part of
t he basenent. The landlords also agree with the former fire
chief's assertion that this |ocation nmakes sense because a snoke
detector placed there would nore likely be heard by people in
both the lower and upper apartnents.?® The fire chief,
testifying at his deposition, also stated that the |ocation of
t he snoke detector would have passed his inspection. He stated
that he in fact at tinmes encouraged placenent of "basenment" snoke
detectors over the open stairway based on the particular
configuration of the stairway. The |andlords also contend that a
city fire inspector has the authority to interpret the snoke
detector requirenent to determne whether there is conpliance
with the statute.

136 The plaintiffs contend that the |ocation of the snoke

detector violated the clear and unanbiguous |anguage of Ws.

> A statute applying to larger apartment houses provides
for a functional snoke detector in the basenent and at the head
of each floor level of the building. See Ws. Stat.
§ 101.145(4).

17
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Stat. 8 101.645(3), which states that the owner shall install a
functional snoke detector in the basenment and on each floor
l evel .'® According to the plaintiffs, the statute means what it
says: in the basenent neans in the basenent; no snoke detector
was |l ocated in the basenent; and the former fire chief is not
enpowered to change the neaning of the statute.

137 There is no dispute in this case that a snoke detector
was |ocated on the ceiling over the open stairway |eading from
the basenent to the back hallway. The ceiling of the open
stairway in the back hallway was apparently sonewhat below the
hei ght of the ceiling of the first floor apartnent. The parties
di sagree about whether this location is properly characterized as
being in the basenent or on the first fl oor.

138 The parties thus disagree about whether the phrase "in
the basenent” used in Ws. Stat. 8 101.645(3) can be interpreted
broadly enough to enconpass the |ocation of the snoke detector in
this case, whether the instructions for installing this
particular First Alert snoke detector, as well as the Nationa
Fire Protection Association Standard referenced 1in those
instructions, permtted placenent of the snoke detector where it
was installed, and whether a nunicipal authority would conclude
that the installation location was in conpliance wth the
statute. In other words, this case contains disputed matters of

fact as well as questions of the application of the statutory

provi sions to those disputed facts.

6 Bryana Harkins does not raise or address this issue.

18
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139 Accordingly, we agree with the court of appeals that
because genuine issues of material fact exist, summary judgnent
was not appropri ate. W therefore affirm the decision of the
court of appeals.

By the Court.—JFhe decision of the court of appeals is

af firned.

19
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140 JON P. WLCOX, J. (concurring). VWile | agree wth
the majority that there are genuine issues of material fact on
both issues, | believe the majority has side-stepped its duty by
failing to clearly set forth standards courts should apply when
reviewing whether there has been a violation of Ws. Stat.
8§ 101. 645. The mgjority indicates that there are three
provisions of 8§ 101.645 which conme into play in this case—
§ 101.645(2), (3), and (4).' Mijority at 15-17. The mmjority
submts that "under sone circunstances simnultaneous conpliance
with . . . these provisions . . . mght not be possible.”
Majority at 17. The nmgjority does not explain, however, what
constitutes a violation of the statute: does a violation of one
of these provisions establish a violation of the statute or does
conpliance with one of these provisions constitute conpliance
with the statute.

41 Wiile this strikes ne as a question of statutory

interpretation, the majority seemngly leaves it to the circuit

! Wsconsin Stat. 101.645 provides in part:

(2) APPROVAL AND | NSTALLATION. A snpoke detector required under
this section shall be approved and installed as required under
§ 101.145(2) and (3)(a).

(3) REQUI REMENT. The owner of a dwelling shall install a
functional snoke detector in the basenent of the dwelling and on
each floor |level except the attic or storage area of each
dwel l'ing unit.

(4) INsPECTiION. The departnment or a municipal authority may
i nspect new dwel lings, may inspect the common areas of dwellings
and, at the request of the owner or renter, may inspect the
interior of a dwelling unit in a dwelling to ensure conpliance
with this section.
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courts to answer. Yet, the suprene court is the |lawdeclaring
court whose purpose is "to oversee and inplenent the statew de

devel opment of the law. " Cook v. Cook, 208 Ws. 2d 166, 189, 560

N.W2d 246 (1997) (quotations omitted).? Because the majority
eschews the question, | respectfully concur.
42 | am authorized to state that Justices WIlliam A

Bablitch and N. Patrick Crooks join this concurring opinion.

> The majority also | eaves the devel opnent of the law to the
court of appeals by affirmng its conclusion that 8 101.645 is a
safety statute, a violation of which constitutes negligence per
se. See Johnson v. Blackburn, 220 Ws. 2d 260, 282, 582 N w2d
488 (Ct. App. 1998).
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